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1) To understand the legal requirements of the Baker Act and its proper application in a 
hospital setting (both ER and inpatient) in order to meet the standard of care for physicians 
and the hospital and to ensure patient safety; 
 
2) To understand the legal requirements of EMTALA, the different types of interhospital 
transfers, and how to properly transfer a patient without violating EMTALA; 
 
3) To better understand the circumstances and procedure for entering and honoring Do Not 
Resuscitate (DNR) Orders, the requirements for withdrawal of life support , and the process 
for challenging surrogate medical decision making. 
 
4) To understand how medical malpractice claims can develop from these issues. 
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Why are these issues 
important from a legal 
perspective? 
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THE BAKER ACT 
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The Baker Act, which is also known as The Florida Mental Health Act, is 
Florida’s original civil commitment law. Section 394.455, Fla. Stat. 

 

The Baker Act is designed to assure appropriate and responsive care for 
persons with acute mental illness while protecting the rights of the 
individual.  
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People with serious medical problems who present to the hospital may 
display what appear to be significant psychiatric symptoms or exhibit 
unusual or concerning behavior.   

 

The Baker Act provides the mechanism for determining whether a person 
satisfies the criteria for an involuntary examination for involuntary 
inpatient psychiatric treatment and care.   

 

 
Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix 
H-1).  
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Patients may be “Baker Acted” in both emergency room and inpatient 
hospital settings. 

 

However, the Baker Act is more prevalent with patient encounters in the 
ER.   
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The Baker Act encourages the voluntary admission of persons for 
psychiatric care.  

 

Under the Baker Act, any person 18 years or older who shows signs of 
mental illness may be voluntarily admitted to a Baker Act receiving facility 
for psychiatric care if he/she can provide express and informed consent.  
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 “Mental illness” means an impairment of the mental or emotional processes that exercise conscious control of 
one’s actions or of the ability to perceive or understand reality, which impairment substantially interferes with 
the person’s ability to meet the ordinary demands of living. For the purposes of this part, the term does not 
include a developmental disability as defined in chapter 393, intoxication, or conditions manifested only by 
antisocial behavior or substance abuse. 

 
 “Express and informed consent” means consent voluntarily given in writing, by a competent person, after 

sufficient explanation and disclosure of the subject matter involved to enable the person to make a knowing 
and willful decision without any element of force, fraud, deceit, duress, or other form of constraint or 
coercion. 

 
 “Incompetent to consent to treatment” means a state in which a person’s judgment is so affected by a mental 

illness or a substance abuse impairment that he or she lacks the capacity to make a well-reasoned, willful, and 
knowing decision concerning his or her medical, mental health, or substance abuse treatment. 
 
 
 

Sources:  Section 394.455, Fla. Stat.  
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In order to be a candidate for voluntary admission, the patient must be 
competent to provide express and informed consent to treatment, which 
means that he/she is capable of making well-reasoned, willful and 
knowing decisions regarding medical or mental health treatment.  

 

If the patient agrees to be voluntarily admitted for psychiatric treatment 
by way of express and informed consent, then the patient needs to be 
transferred to a Baker Act receiving facility. 

  
Sources:  Section 394.4625, Fla. Stat.  
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 The Baker Act sets forth specific criteria that must be satisfied in order to 
initiate an involuntary examination:  

 

1) There is a substantial likelihood the person will cause serious bodily 
harm to himself or herself or others in the near future, as evidenced 
by recent behavior, unless he or she gets care and treatment; 

2) There is reason to believe that the person has a mental illness, as 
defined in the Baker Act; and 

3) The person has refused voluntary examination or is unable to 
determine for himself or herself whether examination is necessary. 

 

Sources:  Section 394.463 (1), Fla. Stat.  
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 Clinical component: an 
impairment of the mental and 
emotional processes that exercise 
conscious control of one’s actions 
or the ability to perceive and 
understand reality. 

 

 

 

 

 Functional component: 
Substantial interference with a 
person’s ability to meet the 
ordinary demands of living 
regardless of etiology.  

Sources: http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml   (Florida Department of Children and Families: Baker Act On-Line Training – 
Emergency Medical Conditions and the Baker Act). 
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If a person’s symptoms or behavior are due to any form of substance 
abuse, developmental disability, or antisocial behavior, they do not satisfy 
the definition of having a mental illness and cannot be held on 
involuntary examination under the Baker Act.  

 

Sources:  Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-1).    
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It is not uncommon for an individual to simultaneously exhibit signs of a 
thought or mood disorder, which qualifies as “mental illness” under the Baker 
Act, and signs of intoxication.  
 
In cases where the individual has co-existing disorders, an involuntary 
examination would still be authorized if the thought or mood disorder is 
sufficient to warrant it, even though the individual also has a substance abuse 
condition.  
 
In other words, the substance abuse condition is not a barrier to an involuntary 
examination if other qualifying disorders are present.   
 
Sources:  Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix 
H-1, H-2).    
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Individuals with mental illness who may need further 
evaluation typically exhibit some combination of the 
following behaviors or characteristics: 

 

 

 
Sources:  Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix 
G-1, G-2).    
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 Rapid speech 

 Flight of thought 

 No eye contact 

 Quick movements 

 Disconnected speech patterns 

 Constant movement 

 Inability to concentrate 

 Swift and frequent mood changes 

 Disorganized thought 
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 Disorientation to time and place 

 Combative/aggressive behavior 

 Inappropriate dress or nudity 
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 Hallucinations 

 Feelings of low self esteem or hopelessness 

 Flat affect 

 Access to weapons 

 States a history of previous suicide attempts 

 Direct comments about suicide or self-harm 

 Evidence of prior suicide attempts (i.e. scarring on wrists) 
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Self-care issues: 

 Insomnia or increased sleep 

 Has not eaten for days 

 Not taking prescribed medications 

 Neglects personal hygiene  
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There are only three ways in which an involuntary examination may be initiated: 
 
1) Court order 
2) Law enforcement officer  
3) Execution of a “Certificate of Professional Initiating Involuntary Examination” form 
by a “professional,” which is defined as a physician, clinical psychologist, psychiatric 
nurse, mental health counselor, marriage and family therapist, or clinical social 
worker.  
 
A physician assistant licensed under chapter 458 or chapter 459 who has experience 
in the diagnosis and treatment of mental disorders may also initiate the involuntary 
examination per the May 28, 2008 opinion of Florida’s Attorney General. 

  
 
Sources:   Section 394.463 (2)(a), Fla. Stat.; 
 Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-2).    
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Once the criteria has been satisfied based upon professional judgment, a 
physician initiates the involuntary examination by filling out and signing a 
Certificate of Professional Initiating Involuntary Examination (Mandatory 
Form CF-MH 3052b).  

 

  

 

 
Sources:   Section 394.463 (2)(a)(3), Fla. Stat.; 
 Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-2); 
 http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml   (Florida Department of Children and Families: Baker Act On-Line Training 
 – Emergency Medical Conditions and the Baker Act). 
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The certificate requires the professional to state that he or she has personally examined the person within 
the preceding 48 hours and finds the person appears to meet the criteria for involuntary examination. 
 
Section I must include a diagnosis consistent with the definition of mental illness found in the Baker Act.  
 
Section II must include the profressional’s own observations about the behaviors seen or statements heard 
supporting the criteria for involuntary examination. 
 
Section III permits the professional to consider and rely upon other information provided by credible third 
parties, such as nursing and other hospital staff, to supplement the professional’s own observations.   
 
 
Sources:   Section 394.463 (2)(a)(3), Fla. Stat.; 
 Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide  (Appendix H-2); 

 http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml   (Florida Department of Children and Families: Baker Act On-Line Training – Emergency Medical Conditions and the 
 Baker Act). 
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All sections of the form must be completed, including  

a) whether the patient has refused a voluntary examination; 

b) that the person was unable to determine for herself whether an 
examination was necessary; and  

c) whether there was a substantial likelihood that without care or 
treatment the person will cause serious bodily harm to herself and/or 
others.  
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The certificate shall be made a part of the patient’s clinical record and 
must accompany the person to the receiving facility.   

 

A copy of the certificate must also be sent to the Department of Children 
and Families by no later than the next working day.  

 

Sources:  Section 394.463 (2)(a)(3), Fla. Stat. 
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In a hospital setting (whether ER or inpatient), the Baker Act allows any 
physician to perform the involuntary examination to determine whether 
the criteria for involuntary services are met.  

 

 

Sources:  Section 394.463(2)(f), Fla. Stat.; 
 Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide 
 (Appendix H-5, H-6). 
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According to the Baker Act, the initial examination shall be performed 
“without unnecessary delay” to determine if the criteria for involuntary 
services are met.   

 

 

 

 

 
Sources: Section 394.463(2)(f), Fla. Stat. 
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1) A thorough review of any observations of the person’s recent behavior; 

2) A review of mandatory form CF-MH 3052b, “Certificate of Professional 
Initiating Involuntary Examination;” 

3) A brief psychiatric history; and 

4) A face-to-face examination of the person in a timely manner to 
determine if the person meets criteria for release. 

 
Sources: Rule 65E-5.2801, Fla. Admin. Code 
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Once a Baker Act involuntary examination is initiated, all components of 
the initial mandatory examination must be completed. 

 

It may not be “rescinded,” “lifted,” “abrogated,” or “overturned” unless all 
components of the examination are completed and documented.  

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide  (Appendix H-6). 
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If the physician conducting the initial mandatory involuntary examination 
determines that the person does not meet the criteria for involuntary 
inpatient services, the person can be released directly from the hospital.   
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If a patient elopes from the hospital after the involuntary examination has 
been initiated, then a law enforcement officer should return to the 
patient to the ED for appropriate transfer under EMTALA.  

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide  (Appendix H-9). 
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It depends upon the medical stability of the patient and whether the 
patient has a medical condition that cannot be treated at the receiving 
facility.   
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Under this scenario, the patient’s medical condition precludes a transfer to a receiving facility, 
so the hospital must provide psychiatric inpatient services. This requires the following: 
 
1) a referral to the psychiatrist must be made; 
2) the patient must be kept in the hospital and isolated from other patients; 
3) the patient must have a sitter to prevent him/her from leaving the room; 
4) the patient must be provided a gown and paper slippers if he/she is wearing street 

clothing; 
5) family members may not have any direct contact or communication with the patient.  

 
The hospital is responsible for ensuring the physical safety of patients who have been Baker 
Acted under this scenario. 
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The psychiatrist will determine how long the person needs to be Baker Acted 
and whether the person continues to meet the criteria for involuntary services. 

   

Once Baker Acted, the patient may not be held involuntarily for more than 72 
hours.  Once the 72-hour time period is up, the patient should be re-examined 
to determine if the patient still meets criteria for involuntary services.  

 

Once it is determined that the person no longer meets the criteria for 
involuntary services, the psychiatrist will complete the “Hospital Determination 
that Person does not meet Involuntary Placement Criteria” form. 
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Under this scenario, the Baker Act requires the hospital to transfer the patient to a Baker Act 
receiving facility within twelve (12) hours.  
 
Transfers from a hospital to a receiving facility must be done in accordance with EMTALA 
(which is explained later). 
 
The sending hospital must arrange safe and appropriate transportation of the person to the 
receiving facility.  
 
Law enforcement is not responsible for transferring a person from a hospital to the receiving 
facility. 
 
 
Sources:  Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide 
 (Appendix H-6, H-7, H-8); http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml   (Florida Department of Children and 
 Families: Baker Act On-Line Training – Emergency Medical Conditions and the Baker Act). 
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Name Address Phone Number Distance from BRRH 

South County Mental Health 
Center 

16158 S. Military Trail, Bldg. A, Delray 
Beach, FL 33484  

561-737-8400 7.5 miles 

Delray Medical Center  5352 Linton Boulevard, Delray Beach, FL 
33484 

561-495-3100 7.5 miles 

Broward Health Imperial 
Point 

6401 N. Federal Highway, Ft. Lauderdale, 
FL 33308 

954-776-8500 13.9 miles 

Atlantic Shores Hospital 4545 N. Federal Highway, Ft. Lauderdale, 
FL 33308 

954-771-2711 14.6 miles 

Henderson Behavioral 
Health, Inc. 

2677 NW 19th Street, Fort Lauderdale, FL 
33311 

954-739-8066 17.1 miles 

Florida Medical Center 5000 W. Oakland Park Boulevard, 
Lauderdale Lakes, FL 33313 

954-735-6000 18.7 miles 

University Hospital and 
Medical Center 

7425 N. University Drive, Tamarac, FL 
33321 

954-724-6502 19.4 miles 

JFK Medical Center 5301 S. Congress Avenue, Atlantis, FL 
33462 

561-965-7300 20.1 miles 

Broward Health Medical 
Center 

1600 S. Andrews Avenue, Ft. Lauderdale, 
FL 33316 

954-355-5610 21.1 miles 

JFK Medical Center North 
Campus  

2201 45th Street, West Palm Beach, FL 
33407 

561-842-6141 30.9 miles 

The Jerome Golden Center 
for Behavioral Health 

1041 45th Street, West Palm Beach, FL 
33407 

561-383-8000 32 miles 51 



It is the receiving facility’s responsibility to accept transfer of the patient when 
it has the capacity and appropriate medical treatment available.  
 
If one receiving facility refuses to accept the patient transfer, then another 
receiving facility should be contacted.  
 
There is no requirement that the patient be transferred to the nearest receiving 
facility. If the nearest facility does not have capacity (beds) or capability 
(psychiatric unit), then the patient should be transferred to the next closest 
facility. 
 
 Sources:  Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference 
 Guide (Appendix H-6, H-7). 
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Within twelve (12) hours of the 
determination that a medically stable 
patient needs involuntary psychiatric 
services: 
The patient must be transferred to a 
receiving facility.  
 
If it appears that transfer will not be 
accomplished within the 12 hour period, 
then the DCF/Mental Health staff should be 
notified (813-279-1923). 
 
It is important to document each 
communication with a receiving facility.   

Within two (2) hours of the determination 
that a medically stable patient needs 
involuntary psychiatric services: 
 
1) The receiving facility must be notified of 

the requested transfer; and 
2) The receiving facility must be notified 

that the mandatory initial examination 
has not been performed. 
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When patients need medical services that are not available at the 
hospital, a hospital transfer is necessary. 
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EMTALA is an acronym for The Emergency Medical Treatment and Labor 
Act, which is also known as the federal “anti-dumping” statute. 

 

EMTALA requires hospitals to perform a screening examination of all 
patients who come to emergency rooms regardless of their ability to pay. 
If patients are found to have an emergency medical condition, they must 
be stabilized before discharge or transfer.  

 

EMTALA is codified in section 395.1041 of the Florida Statutes.  
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An emergency medical condition is defined as: 

a medical condition manifesting itself by acute symptoms of sufficient 
severity, which may include severe pain, such that the absence of 
immediate medical attention could reasonably be expected to result in 
any of the following: 

1. serious jeopardy to patient health, including a pregnant woman or 
fetus. 

2. serious impairment to bodily functions. 

3. serious dysfunction of any bodily organ or part. 

 
Sources: Section 395.002(8)(a), Fla. Stat. 
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With respect to a pregnant woman, it is an emergency medical condition 
if: 

1. there is inadequate time to effect safe transfer to another hospital 
prior to delivery; 

2. a transfer may pose a threat to the health and safety of the patient or 
fetus; or 

3. there is evidence of the onset and persistence of uterine contractions 
or rupture of the membranes. 

 
Sources: Section 395.002(8)(b), Fla. Stat. 
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Emergency services and care are defined as: 

 

Medical screening, examination, and evaluation by a physician, or, to the 
extent permitted by applicable law, by other appropriate personnel under 
the supervision of a physician, to determine if an emergency medical 
condition exists and, if it does, the care, treatment, or surgery by a 
physician necessary to relieve or eliminate the emergency medical 
condition, within the service capability of the facility. 

 
Sources: Section 395.002(9), Fla. Stat. 
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“Medically necessary transfer” means a transfer made necessary because 
the patient is in immediate need of treatment for an emergency medical 
condition for which the facility lacks service capability or is at service 
capacity. 

 

 

 

 
Sources: Section 395.002(20), Fla. Stat. 
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These types of transfers are arranged between the emergency room 
physician of the transferring hospital and the emergency room physician 
of the receiving hospital.  

 

In order to complete the transfer, there must be an willing E.R. physician 
and willing hospital to accept the patient.  

 

 

Sources:  Section 395.1041(3)(a), Fla. Stat. 
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All medically necessary transfers shall be made to the geographically closest 
hospital with the service capability, unless another prior arrangement is in 
place or the geographically closest hospital is at service capacity.  

 

When the condition of a medically necessary transferred patient improves so 
that the service capability of the receiving hospital is no longer required, the 
receiving hospital may transfer the patient back to the transferring hospital and 
the transferring hospital shall receive the patient within its service capability. 

 
Sources:  Section 395.1041 (3)(e),  Fla. Stat. 
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A patient may be transferred to another hospital which has the requisite 
service capability or is not at service capacity if: 

 

1. The patient, or a person who is legally responsible for the patient and acting 
on the patient’s behalf, after being informed of the hospital’s obligation under 
this section and of the risk of transfer, requests that the transfer be effected; or 

 

2. A physician has signed a certification that, based upon the reasonable risks 
and benefits to the patient, and based upon the information available at the 
time of transfer, the medical benefits reasonably expected from the provision 
of appropriate medical treatment at another hospital outweigh the increased 
risks to the individual’s medical condition from effecting the transfer.  

 

 

 

 

 

Sources:  Section 395.1041 (3)(c),  Fla. Stat. 62 



“Stabilized” means, with respect to an emergency medical condition, that 
no material deterioration of the condition is likely, within reasonable 
medical probability, to result from the transfer of the patient from a 
hospital. 

Sources:  Section 395.002(29),  Fla. Stat. 
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A transfer of an admitted patient requires:  

 

1) A willing specialist who has agreed to treat the patient;  

2) A willing physician who has agreed to admit the patient; and  

3) A willing hospital that has the capacity to admit the patient.   
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The Health Care Advance Directives Act applies to healthcare decisions 
that involve the withholding or withdrawing of life-prolonging 
procedures. 

 

An “advance directive” is a set of instructions from the patient regarding 
healthcare decisions.  

 

 
Sources: Section 765.101, Fla. Stat. 
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A living will is a document containing specific instructions regarding a 
person’s wishes with respect to life-prolonging procedures. 

 

 

 

 

 

 
Sources: Section 765.101, Fla. Stat. 
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“Life-prolonging procedures” (LPPs) include any medical procedure, 
treatment, or intervention, including artificially provided sustenance and 
hydration, which sustains, restores, or supplants a spontaneous vital 
function. The term does not include the administration of medication or 
performance of medical procedure, when such medication or procedure 
is deemed necessary to provide comfort care or to alleviate pain. 

 

 

 
Sources: Section 765.101, Fla. Stat. 
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Life support may only be withdrawn if the patient:  

1) has a terminal condition; 

2) has an end-stage condition; 

3) is in a persistent vegetative state;  

4) has a medical condition or limitation referred to in an advance 
directive exists.  

 
Sources: Section 765.304, Fla. Stat. 
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“Terminal condition” means a condition caused by injury, disease, or illness from which there 
is no reasonable medical probability of recovery and which, without treatment, can be 
expected to cause death. 
 
“End-stage condition” means an irreversible condition that is caused by injury, disease, or 
illness which has resulted in progressively severe and permanent deterioration, and which, to 
a reasonable degree of medical probability, treatment of the condition would be ineffective. 
 
“Persistent vegetative state” means a permanent and irreversible condition of 
unconsciousness in which there is: 
(a) The absence of voluntary action or cognitive behavior of any kind. 
(b) An inability to communicate or interact purposefully with the environment. 
 
 
Sources: Section 765.101, Fla. Stat. 
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Before life-prolonging procedures may be withheld or withdrawn, the patient’s 
primary physician and at least one other consulting physician must separately 
examine the patient and determine that:  
a) the patient has a terminal or end-stage condition or is in a persistent vegetative 

state; and  
b) the patient has no reasonable probability of recovering capacity.   
 
The findings of each such examination must be documented in the patient’s medical 
record and signed by each examining physician. 
 
Sources: Section 765.306, Fla. Stat. 
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“Surrogate” means any competent adult expressly designated by a 
patient to make health care decisions and to receive health information. 

 

A Designation of a Healthcare Surrogate is a legal document that allows a 
patient to choose another person to make their healthcare decisions if 
the patient is incompetent or unable to communicate.  

 

 
Sources: Section 765.101, Fla. Stat. 
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A principal is presumed to be capable of making health care decisions for 
herself or himself unless she or he is determined to be incapacitated. 
While a principal has decisionmaking capacity, the principal's wishes are 
controlling. Each physician or health care provider must clearly 
communicate to a principal with decisionmaking capacity the treatment 
plan and any change to the treatment plan prior to implementation of 
the plan or the change to the plan. Incapacity may not be inferred from 
the person's voluntary or involuntary hospitalization for mental illness or 
from her or his intellectual disability. 

 
Sources: Section 765.204, Fla. Stat. 
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The surrogate's authority commences either upon a determination that 
the patient lacks capacity or upon the patient’s request that the surrogate 
make medical decisions for the patient.  

 

 

 

 

 

 
Sources: Section 765.204(3), Fla. Stat. 
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A proxy makes decisions for incapacitated patients who do not have a 
healthcare surrogate.  

 

There is a statute that determines (in descending order) who may serve 
as a proxy.  

 

 

 

Sources: Sections 765.101(19) and 765.401, Fla. Stat. 
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1)   The judicially appointed guardian; 
2)   The patient’s spouse; 
3) An adult child of the patient, or if the patient has more than one adult child, a majority of the adult children 
who are reasonably available for consultation; 
4) A parent of the patient; 
5) The adult sibling of the patient or, if the patient has more than one sibling, a majority of the adult siblings who 
are reasonably available for consultation; 
6) An adult relative of the patient; or 
7) A close friend of the patient. 
8) A licensed clinical social worker licensed who is not employed by the hospital and who is appointed by the 
Ethics Committee.  
 
Decisions to withhold or withdraw life-prolonging procedures will be reviewed by the hospital’s Ethics Committee. 
Documentation of efforts to locate proxies from prior classes must be recorded in the patient record. 
 
 
Sources: Section 765.401, Fla. Stat. 
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A proxy’s decision to withhold or withdraw life-prolonging procedures 
must be supported by clear and convincing evidence that the decision 
would have been the one the patient would have chosen had the patient 
been competent or, if there is no indication of what the patient would 
have chosen, that the decision is in the patient’s best interest. 

 

 

 
Sources: Section 765.401, Fla. Stat. 
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Decisions concerning withdrawal or withholding of life support from an 
individual are made by the patient in consultation with the physician, 
designated surrogate or proxy, and family members.  
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No hospital, provider, surrogate, or proxy will be subject to criminal 
prosecution or civil liability for honoring a patient’s living will or advance 
healthcare directives.   

 

 

 

 
Sources: Section 765.109, Fla. Stat. 
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If there is a dispute between either the physician and the patient’s family, 
the physician and the patient’s surrogate/proxy, or between physicians 
regarding the decision to withhold or withdraw life support, there are 
different ways to resolve the dispute. 
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There is a hospital ethics committee that can resolve the dispute. 
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The dispute may be resolved through expedited judicial 
intervention through the courts. However, the courts have 
discouraged this type of review, so this should only be 
considered as a last resort and in cases where there is no living 
will or advance directive. 
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In the event that expedited judicial review has been sought, the primary 
physician shall not withhold or withdraw life-prolonging procedures 
during the pendency of the expedited judicial review.  

 

If a review of a disputed decision is not sought within 7 days following the 
primary physician's decision to withhold or withdraw life-prolonging 
procedures, the primary physician may proceed in accordance with the 
principal's instructions. 

 
Sources: Section 765.304, Fla. Stat. 
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Resuscitation may be withheld or withdrawn from a patient by a treating physician 
licensed pursuant to Chapter 458, F.S., if evidence of an order not to resuscitate by 
the patient’s physician is presented to the treating physician. An order not to 
resuscitate, to be valid, must be on the form as set forth in Section 401.45, F.S. The 
form must be signed by the patient’s physician and by the patient, or, if the patient 
is incapacitated, the patient’s health care surrogate, or proxy as provided in 
Chapter 765, F.S.; court appointed guardian as provided in Chapter 744, F.S.; or 
attorney in fact under a durable power of attorney as provided in Chapter 709, F.S. 
The court appointed guardian or attorney in fact must have been delegated 
authority to make health care decisions on behalf of the patient. 
 
 

Sources: Rule 64B-9.016, Fla. Admin. Code 
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If a competent adult patient expresses his/her decision not to be 
resuscitated in the event of cardiac or respiratory arrest, the attending 
physician shall document the patient’s refusal of such treatment and 
enter a DNR order in the patient’s chart. 

 

The DNR order shall continue throughout the patient’s hospitalization, 
even in the event the patient subsequently becomes incapacitated.  
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There will be situations where either an incapacitated patient has a living 
will that expresses his/her desire not to be resuscitated in the event of 
cardiac or respiratory arrest or a healthcare surrogate/proxy requests a 
DNR order.  

Before a DNR order may be written, the patient’s attending physician 
and one other credentialed physician must evaluate the patient’s 
condition and document in the patient’s chart that the patient has or is 
in: 

1) a terminal condition or a persistent vegetative state or end-stage 
condition AND 

2) the patient has no reasonable probability of recovering capacity.   
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A DNRO may be revoked at any time by the patient, if signed by the 
patient, or the patient’s health care surrogate, or proxy or court 
appointed guardian or person acting pursuant to a durable power of 
attorney established pursuant to Section 709.08, F.S. Pursuant to Section 
765.104, F.S., the revocation may be in writing, by physical destruction, 
by failure to present it, or by orally expressing a contrary intent. 

 

Sources: Rule 64J-2.018, Fla. Admin. Code 
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If a patient is in a persistent vegetative state, has no advance directives, and has no willing or 
available family or friends to serve as a proxy, life support may be withheld or withdrawn if:  
 
(1) the person has a judicially appointed guardian representing his or her best interest with 
authority to consent to medical treatment; and 
 
(2) the guardian and the person’s primary physician, in consultation with the medical ethics 
committee of the facility where the patient is located, conclude that the condition is 
permanent and that there is no reasonable medical probability for recovery and that 
withholding or withdrawing life-prolonging procedures is in the best interest of the patient.  
 
 
 
Section 765.404, Fla. Stat. 
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As a last resort, expedited judicial intervention may be used to review a 
surrogate's decision concerning medical treatment procedures.  

Sources: Section 765.105, Fla. Stat. 

105 



The patient’s family, the health care facility, or the primary physician, or any other interested person who may 
reasonably be expected to be directly affected by the surrogate or proxy’s decision concerning any health care 
decision may seek expedited judicial intervention pursuant to rule 5.900 of the Florida Probate Rules, if that 
person believes: 
(a) The surrogate or proxy’s decision is not in accord with the patient’s known desires or this chapter; 
  
(b) The advance directive is ambiguous, or the patient has changed his or her mind after execution of the advance 
directive; 
  
(c) The surrogate or proxy was improperly designated or appointed, or the designation of the surrogate is no 
longer effective or has been revoked; 

 
(d) The surrogate or proxy has failed to discharge duties, or incapacity or illness renders the surrogate or proxy 
incapable of discharging duties; 
  
(e) The surrogate or proxy has abused his or her powers; or 
  
(f) The patient has sufficient capacity to make his or her own health care decisions. 
 

Sources: Section 765.105, Fla. Stat. 
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The petition for expedited judicial review of a surrogate’s decision must state: 
 Name and address of petitioner; 
 Name and location of the patient; 
 Relationship of petitioner to the patient; 
 Names, relationship to the patient and addresses (if known) of: (a) the patient’s spouse 

and adult children; (b) the parents if the patient is a minor; (c) if none of the above, the 
patient’s next of kin; (d) the guardian or court-appointed health care decision-maker; (e) 
any person designated by the patient in a living will or other document to exercise the 
patient’s decisions in case of incapacity of the patient; (f) the administrator of the 
patient’s health care facility; (g) the patient’s doctors; and (h) all other persons petitioner 
believes may have information concerning the expressed wishes of the patient; 

 Facts sufficient to establish the need for relief requested (including the principal’s 
incapacity if the authority of the Surrogate is contingent on the principal’s incapacity); and 

 Supporting documentation such as living wills and health care surrogate designations 
must be attached to the petition. 

 

Sources: 15 Fla. Prac., Elder Law § 29:18 (2016-2017 ed.) 107 



A preliminary hearing on the petition will be held within 72 hours of the 
filing of the petition. At that time the court will either (a) rule on the 
request for relief or (b) conduct an evidentiary hearing not lather than 
four days after the preliminary hearing and then rule. 

 

Unless waived by the court, notice of the petition and preliminary 
hearing must be served on all persons so noted in the petition as well as 
other persons as the court may direct. 

 
Sources:  15 Fla. Prac., Elder Law § 29:19 (2016-2017 ed.); 

 15 Fla. Prac., Elder Law § 29:20 (2016-2017 ed.) 
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