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Objectives

1) To understand the legal requirements of the Baker Act and its proper application in a
hospital setting (both ER and inpatient) in order to meet the standard of care for physicians

and the hospital and to ensure patient safety;

2) To understand the legal requirements of EMTALA, the different types of interhospital
transfers, and how to properly transfer a patient without violating EMTALA;

3) To better understand the circumstances and procedure for entering and honoring Do Not
Resuscitate (DNR) Orders, the requirements for withdrawal of life support , and the process
for challenging surrogate medical decision making.

4) To understand how medical malpractice claims can develop from these issues.



Why are these issues
important from a legal
perspective?
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TOP REASONS

DOCTORS GET SUED

—

Medscape surveyed nearly 4000 primary care physicians and selected specialists to find out if and
why they were sued; how the lawsuit affected their career and patient care decisions; and what
these doctors suggest to reduce the number of lawsuits. The report shows the long-term effects,
both emotional and financial, of malpractice suits on vulnerable doctors
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According to recent studies, obstetricians/gynecologists (ob/gyns) and surgeons are most likely to
be sued among all physicians.!'2l In the Medscape survey, 85% of ob/gyns, 83% of general
surgeons, and 79% of orthopedists have been sued. In addition, at 23% and 26%, respectively,
general surgeons and orthopedists had the highest percentage among specialties surveyed of
being the only parties named; ob/gyns came in third at 18%.



Nature of the Lawsuits
Failure to diagnose _3195
Patient suffered an abnormal injury —315
Failure to treat —1u E

Poor documentation of patient instruction
and education -

Errors in medication administration

Failure to follow safety procedures

Improperly obtaining/lack of informed
consent

20% 40%

When asked about the nature of their lawsuits, respondents could check as many options as were
relevant. Tied in first place at 31% were suits related to a failure to diagnose and patient suffering
abnormal injuries. Failure to treat at 12% was in third place and far behind the first two. Less than
5% of respondents cited poor documentation or medication errors (both 4%) or failure to follow
safety procedures or obtain informed consent (both 3%). Many physicians added verbal comments
for this question, which are summarized on slide 26.




How Likely Are You to Be Sued by the End of Your Career?
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65-69

60-64
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By age 54 years, 64% of the physicians who responded to this survey had experienced at least one
malpractice suit over the course of their careers. After age 60 years, the percentage rose to about
80%. Although those who responded tended to be in specialties that had a high likelihood of being
sued, an AMA analysis showed similar findings for all older physicians, with 60% over age 55 years
experiencing a lawsuit.!'l As one respondent in the Medscape survey wrote, “The older you get, the

more you have to lose."



Work Setting and Risk for Lawsuit

Offce-based soloprectice >
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Of physicians who reporied being sued, the great majority faced malpractice suits in office-based
solo practices (70%) or single-specialty groups (64%). Of interest, the second lowest percentage
(53%) reported were in office-based multispecialty groups. The settings least likely to produce
lawsuits (47%) were outpatient clinics. Respondents were able to choose as many options as were
relevant. A 2011 study published in JAMA reported that 48% of paid claims were for events in
inpatient settings, 43% in outpatient setting, and 9% in both. Suits in the outpatient settings were
more likely to be due to diagnostic issues and in the inpatient setting from surgical errors.l]



What Would You Have Done Differently?
o e & T ndard of core. I
standard of care : : : : RELE
Better chart documentation D <>

Never taken on this patient NN 1=

Would have been more careful in the way |
phrased things . -

would have ordered tests that would have
covered" me in case of lawsuit -

Would have spent more time with patient
and family

May have gotten a second opinion from a
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Prepared better for deposition [ax _ : :
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Over half (51%) of physicians who reported being sued said that they used standard of care and
would not have changed a thing. Nineteen percent would have used better documentation. Almost
a tenth of respondents (9%) believed that they could have communicated more carefully, and 6%
would have spent more time with patients or their families. On the flip side, 8% would have tested
more aggressively to cover themselves, and 12% wouldn't have taken on such patients. There were
no large percentage differences between men and women in these responses. Among verbal
responses, a large number of those sued were minimally involved with their cases. Many physicians
said they would be more careful. A number of others said they would be more aggressive in caring
for their patients themselves and not relying on other staff or colleagues.



Most Often Cited Responses for Nature of Lawsuits

P Injuries or death during surgery
P Postoperative infection

P Late or misdiagnosis of cancer

P Misdiagnosed cardiac emergency

P Birth defects or fetal death
P In-hospital infections

P Falls in hospital room

P Medication errors

P "Who knows?"




Your Experience of Being Sued
® Men ™ Women
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According to the choices given on the experience of being sued, men and women seemed to differ
on the intensity of its negative effect. Fifty-seven percent of women chose the most negative
options, very bad (20%) or horrible—the worst experience of their lives (37%). Forty-five percent of
men had these extreme responses (20% and 26%, respectively). (Note: values in chart are
rounded.) About half of men (51%) said that it was merely unpleasant and irritating or upsetting, but
they could function. Fewer women (41%) chose these less extreme options. Four percent of men
and 2% of women were either neutral or thought it wasn't as bad as they thought it would be. When
asked to verbalize their experiences, physicians typically described feelings of betrayal by patients,
humiliation, and disillusionment with the legal system. One physicians said, "The evils of human
nature on display: greed, dishonesty, corruption. Clever lawyering trumps truth.”




The Worst Things About Being Sued and Tried

P Feeling helpless while being lied about by colleagues,
patients, and lawyers

P Implication of incompetence

P Practice disruption and unreimbursed time away from patients

P Being judged by nonpeers: jurors ignorant about medicine

P Self-doubt

P Exposure and humiliation
P Loneliness and isolation

P Negative effect on marriage and family

Hundreds of physicians responded to the question on the worst part of being sued, being put on
trial, or both. More than a few said that it was the worst experience of their lives, and many said that
the effects lasted for years. It has produced widespread disillusionment among physicians
concerning care of patients, the legal system, and medicine as a profession. It is obvious at least
from this survey that the current approach for dealing with medical errors is not only inefficient but
is damaging to the healthcare system as a whole.




Advice From Respondents for Other Doctors

P Document, document, document

P Prepare, prepare, prepare

P Get good legal advice early and listen to it

P Be sure that your actions are well thought out and your defense reasoned
P Keep your cool and tell the truth

P Share only what you can remember or document

P You can never win at a deposition; but you can lose the case
P Be patient, be likeable
P Join a support group

P If your only concern is the welfare of your patients, it is unlikely you will
be sued, and if you are sued, it is unlikely you will lose

The list above summarizes the key advice that physicians who responded to this survey provided
verbally. In addition to good documentation and preparation, many physicians emphasized the
importance of telling the truth. One doctor wrote, "It is a very bizarre situation. Each word that you
say has to be measured and thought about, and it is a very strange way to have a conversation
with someone."



THE BAKER ACT



What is the Baker Act?

The Baker Act, which is also known as The Florida Mental Health Act, is
Florida’s original civil commitment law. Section 394.455, Fla. Stat.

The Baker Act is designed to assure appropriate and responsive care for

persons with acute mental illness while protecting the rights of the
individual.
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The Baker Act and the interrelationship between
general medical care and psychiatric care

People with serious medical problems who present to the hospital may
display what appear to be significant psychiatric symptoms or exhibit
unusual or concerning behavior.

The Baker Act provides the mechanism for determining whether a person
satisfies the criteria for an involuntary examination for involuntary
inpatient psychiatric treatment and care.

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix
H-1).
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Patients may be “Baker Acted” in both emergency room and inpatient
hospital settings.

However, the Baker Act is more prevalent with patient encounters in the
ER.

17



THE BAKER ACT AND VOLUNTARY ADMISSIONS

The Baker Act encourages the voluntary admission of persons for
psychiatric care.

Under the Baker Act, any person 18 years or older who shows signs of
mental illness may be voluntarily admitted to a Baker Act receiving facility
for psychiatric care if he/she can provide express and informed consent.

18



The Baker Act and select definitions

@ “Mentalillness” means an impairment of the mental or emotional processes that exercise conscious control of
one’s actions or of the ability to perceive or understand reality, which impairment substantially interferes with
the person’s ability to meet the ordinary demands of living. For the purposes of this part, the term does not
include a developmental disability as defined in chapter 393, intoxication, or conditions manifested only by
antisocial behavior or substance abuse.

@  “Express and informed consent” means consent voluntarily given in writing, by a competent person, after
sufficient explanation and disclosure of the subject matter involved to enable the person to make a knowing
and willful decision without any element of force, fraud, deceit, duress, or other form of constraint or
coercion.

= “Incompetent to consent to treatment” means a state in which a person’s judgment is so affected by a mental
illness or a substance abuse impairment that he or she lacks the capacity to make a well-reasoned, willful, and
knowing decision concerning his or her medical, mental health, or substance abuse treatment.

Sources: Section 394.455, Fla. Stat.
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VOLUNTARY ADMISSION REQUIRES EXPRESS AND
INFORMED CONSENT

In order to be a candidate for voluntary admission, the patient must be
competent to provide express and informed consent to treatment, which
means that he/she is capable of making well-reasoned, willful and
knowing decisions regarding medical or mental health treatment.

If the patient agrees to be voluntarily admitted for psychiatric treatment
by way of express and informed consent, then the patient needs to be

transferred to a Baker Act receiving facility.

Sources: Section 394.4625, Fla. Stat.
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THE BAKER ACT: INVOLUNTARY EXAMINATIONS AND
SERVICES

21



When is it appropriate under the “Baker Act” to
initiate an involuntary examination?

The Baker Act sets forth specific criteria that must be satisfied in order to
initiate an involuntary examination:

1) There is a substantial likelihood the person will cause serious bodily
harm to himself or herself or others in the near future, as evidenced
by recent behavior, unless he or she gets care and treatment;

2) There is reason to believe that the person has a mental illness, as
defined in the Baker Act; and

3) The person has refused voluntary examination or is unable to
determine for himself or herself whether examination is necessary.

Sources: Section 394.463 (1), Fla. Stat.
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There are two components to “mental illness” that
must be satisfied

= Clinical component: an = Functional component:
impairment of the mental and Substantial interference with a
emotional processes that exercise person’s ability to meet the
conscious control of one’s actions ordinary demands of living
or the ability to perceive and regardless of etiology.

understand reality.

Sources: (Florida Department of Children and Families: Baker Act On-Line Training —
Emergency Medical Conditions and the Baker Act).
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http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml
http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml

Specific exclusions from the Baker Act’s definition of
“mental illness”

If a person’s symptoms or behavior are due to any form of substance
abuse, developmental disability, or antisocial behavior, they do not satisfy
the definition of having a mental illness and cannot be held on

involuntary examination under the Baker Act.

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-1).
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Patients with co-existing disorders

It is not uncommon for an individual to simultaneously exhibit signs of a
thought or mood disorder, which qualifies as “mental iliness” under the Baker
Act, and signs of intoxication.

In cases where the individual has co-existing disorders, an involuntary
examination would still be authorized if the thought or mood disorder is
sufficient to warrant it, even though the individual also has a substance abuse
condition.

In other words, the substance abuse condition is not a barrier to an involuntary
examination if other qualifying disorders are present.

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix
H-1, H-2).
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Behaviors and/or Characteristics of an individual who
may be a harm to himself/herself or others

Individuals with mental illness who may need further
evaluation typically exhibit some combination of the
following behaviors or characteristics:

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix
G-1, G-2).
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BEHAVIORS OF CONCERN

Rapid speech

Flight of thought

No eye contact

Quick movements

Disconnected speech patterns
Constant movement

Inability to concentrate

Swift and frequent mood changes
Disorganized thought

27



BEHAVIORS OF CONCERN

= Disorientation to time and place
m Combative/aggressive behavior
= Inappropriate dress or nudity

28
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Characteristics of Concern

Hallucinations

Feelings of low self esteem or hopelessness

Flat affect

Access to weapons

States a history of previous suicide attempts

Direct comments about suicide or self-harm

Evidence of prior suicide attempts (i.e. scarring on wrists)

29



Characteristics of Concern

Self-care issues:

[=]

[=]
[=]
[=]

Insomnia or increased sleep

Has not eaten for days

Not taking prescribed medications
Neglects personal hygiene
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Who may initiate an involuntary examination under
the Baker Act?

There are only three ways in which an involuntary examination may be initiated:

1) Court order

2) Law enforcement officer

3) Execution of a “Certificate of Professional Initiating Involuntary Examination” form
by a “professional,” which is defined as a physician, clinical psychologist, psychiatric
nurse, mental health counselor, marriage and family therapist, or clinical social
worker.

A physician assistant licensed under chapter 458 or chapter 459 who has experience
in the diagnosis and treatment of mental disorders may also initiate the involuntary
examination per the May 28, 2008 opinion of Florida’s Attorney General.

Sources: Section 394.463 (2)(a), Fla. Stat.;
Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-2).
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How is the involuntary examination initiated?

Once the criteria has been satisfied based upon professional judgment, a
physician initiates the involuntary examination by filling out and signing a

Certificate of Professional Initiating Involuntary Examination (Mandatory
Form CF-MH 3052b).

Sources: Section 394.463 (2)(a)(3), Fla. Stat.;

Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-2);

(Florida Department of Children and Families: Baker Act On-Line Training
— Emergency Medical Conditions and the Baker Act).
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http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml

Requirements of the Certificate of Professional Initiating
Involuntary Examination (Mandatory Form CF-MH 3052b)

The certificate requires the professional to state that he or she has personally examined the person within
the preceding 48 hours and finds the person appears to meet the criteria for involuntary examination.

Section | must include a diagnosis consistent with the definition of mental iliness found in the Baker Act.

Section Il must include the profressional’s own observations about the behaviors seen or statements heard
supporting the criteria for involuntary examination.

Section Ill permits the professional to consider and rely upon other information provided by credible third
parties, such as nursing and other hospital staff, to supplement the professional’s own observations.

Sources: Section 394.463 (2)(a)(3), Fla. Stat.;
Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-2);

(Florida Department of Children and Families: Baker Act On-Line Training — Emergency Medical Conditions and the
Baker Act).
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http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml

Requirements of the Certificate of Professional Initiating Involuntary
Examination (Mandatory Form CF-MH 3052b)

All sections of the form must be completed, including
a) whether the patient has refused a voluntary examination;

b) that the person was unable to determine for herself whether an
examination was necessary; and

c) whether there was a substantial likelihood that without care or
treatment the person will cause serious bodily harm to herself and/or
others.
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Certificate of Professional Initiating Involuntary Examination
All sections of this form must be completed and legible (please print)

| have personally examined (printed name of person) al time am pm (time must be

within the: preceding 48 hours) on ! 20 in County and that person appears to

meet criteria for inveluntary examination OR | am a physician who has determinad that (printed name of person)
has falled or has refused to comply with the treaiment ordered by the court, and, in my clinical judgment, efforts were made to solicit compliance and the
|person appears to meel the crileria for inveluntary examination. Section [V of this form is completed to decument the requirements of the law.

This is to cerify that my professional license number s and | am a (check one box)
[]Psychiawist ~ [] Physician (non-psychiatric) [ Ciinical Psychologist [ Psychiatric Nurse [[] Clinical Social Worker
[1 Mental Health Counsalar [] Marriage and Family Therapist [Each as defined in 5. 394455 F S.

Section |: CRITERIA
There is reason to believe person has a mental iliness as defined in Section 384.455(16), Florida Statutes (excludes retardation or developmental
disabilities, intoxication, or conditions manifesied only by antisocial behavior or substance abusa impairment).

Diagnosis of DSM Code(s)
Mental liness is: (if knownl
List all mental
health diagnosas
applicabie fo this
person
AND BECAUSE OF MENTAL ILLNESS
OR
[0 A Persen has refused voluntary examination after Statule requires thatat ] B.  Person is unable to determine for
conscientious explanation of disciosure of the purpose leasl one be checked, himselfherself whether examination is
of examination but hoth may be necessary
checked if beth apply
[d A Wimout care and reatment the person is likely to suffer AND EITHER [0 B. Thereis subsiantial Ekelihcod hat without care
from neglect or refuse to care for himselihersel, and T or lreatment the person will cause sesious bodily
such neglect or refusal poses a real and present threat s 1 fharm to (check one or bath):
of substantial harm 1o his or her well-being and it is not
apparent fhal such harm may be avoided frough the [ seff O others
help of willing family members or friends or the provision . i i
of other services nh_"“ » 38 ced by
behaviors (describe behaviors at iop of page 2)

Section Il: SUPPORTING EVIDENCE

A My cbservations supporting fhese criteria including the persen’s behaviors and stalements, specifically those related fo suicidal ideation, previous
suicide atiempts, homicidal ideation or seif-injury are as follows:

CONTINUED OVER




Certificate of Professional Initiating Involuntary Examination (Page 2)

Section lll: OTHER INFORMATION

Other information, including source refied upon to reach fis conclusion is as follows. [ information is obtained from other persons, describe these
sources (e.q., reporis of family, friends. other mental health profe als or law nt officers, as well as medical or mental health records).

Section IV: NON-COMPLIANCE WITH INVOLUNTARY OUTPATIENT PLACEMENT ORDER

Complete this section if you are a physician who is documenting non-compliance with an involuntary outpatient placement onder:
This & o certify that | am a physician, as defined in Florida Statules 394.455{21), F.5. and in my clinical judgment, the parson has falled or has refused to
comply with fhe treatment ordered by the court, and the following efforts have been made to solicit compliance with the treatment plan:

Section V: INFORMATION FOR LAW ENFORCEMENT

Provide identifying information (if known) if needed by law enforcement to find the person so he/she may be taken info cusiody for examination:

Age: [0 male [JFemale  Racelethnicity:

Other details (such as height, weight, hair color, clothing womn when last seen, where last seen).

If relevant, information such as access to weapon, recent violence or pending criminal charges:

This form must be transported with the person to the receiving facility 1o be retained in the dinical record. Copies may be retained by the initiating
professional and by the law enforcement agency transporfing the person io the receiving Eaclity.

Section VI: SIGNATURE

Signature of Professional:

Typed or Printed Name of Professional:

Address of Professional:

By Aulhorily of s. 394 455(18), 384.463({Z)(a)3, 394 4655, Florida Stalules
CF-MH 30520, Sept 06 obsoletes previous editions)  (Mandatory Form)




Additional Requirements concerning the Certificate of Professional
Initiating Involuntary Examination (Mandatory Form CF-MH 3052b)

The certificate shall be made a part of the patient’s clinical record and

must accompany the person to the receiving facility.

A copy of the certificate must also be sent to the Department of Children
and Families by no later than the next working day.

Sources: Section 394.463 (2)(a)(3), Fla. Stat.
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Certificate of Professional Initiating Involuntary Examination
Al sections of this farm misst b completed and legible (pleasa print)

| bz perscrally #xsmined {printed name of parson) —a lime m-‘fﬂ!‘ musl be
within the preceging 48 hours) on - n'_._.'IEI _- in _&uuhljl gnd tha person Bppears

meet criberia for irveluniary exsminstion OR | am a physician who has delemmined (hal (printed name of persan)
has Tailed er has relusad to comply with the negimen ordered by the court, and, in sy clinical judgmen, efforts were made o solcl compiance and (he
pessin appeans to meel the criesla (o invelamiary seaminglion. Section [ of (hi form is completed io docLment (he requirements of the |5w.

This is 1 cenify thet my professional license rumber s . and | am & fioheck gre baxf
[ Paychiairisi W’hpirkﬁ{m‘l-p&]‘ﬁhiﬁ:x} [ Cheical Psyehalagist [ Paychignic Nurse [T Chical Social Wirker
[ Menia! Heakh Counselor 1 Mamiage end Family Therepist  Each at defined in 5394455, F.5.

Section & CRITERIA

There i reasonin beliava persan has & mintal iless 25 dafined in Section ¥84.455(18), Flodda Siahues {excludes retandaion o develcpmentad
disabiitias, imoaication, o condiions mardested only by arfieocal bekavier of subsiznce abuse impairment).

Diagrasis of DSM Codeds)
Memal liness &; | (it kngwn)
List & menial .

nesth dingroses L

applcable 1o 1his

TSI

AMD BECAUSE OF MENTAL ILLNESS

0oR

[0 A Pewsonhas rafused voluntary cocsenisglion 8fter Slatuhe requires Mal ot a s Person & unable w dsermina for
conscieriious explanation of disciosure of the purpose Jegs! ora be checkad; himse Hinersell whether dxamination 8
of examination but beith may be NBCESSHY
checied ¥ boh appdy
[ A ‘Without care end reabment the person is fukly 10 suffer AND EITHER [0 B There is subsiantial ikekhood thal wihos can
fireen negfiect or refuse ko cam lor himseihersell, and (A andioe B) o iraatmenl the persan will cause serous bodly
such reoleci o miussl poses a real and present Frest o namita (check one of bothl:
of subrsteetial haem 1o s or her wed-belng and i is not
apparent inal such harm may be avoided ticugh the O3 seil L] others
help of wikieg family members o friznds or he pravision " i
of clhar Sievited inthe menl fulure, as evidenced by recent

beizrs (describz benaviprs & 1o of page 2)
Soction Il: SUPPORTING EVIDENCE

A. Wy chservations supporting thess orlerta incluting the pesson's behavices and statements, speciically ihose relzied i suicidel doation, previous
___suicide suemps, homicidal iestion or selfjnung are 85 folods;

“?U-JCAM I.W .

Auguat 2015
Form# PS5 968
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Certificate of Professional Initiating Invaluntary Examination {Pege 2)

Section i OTHER INFORMATION

(thar information, incuding source refied upon b reach this conchsion s as lalows. I informalion s obtained from other pETSONS, desaie these
Seurces {fq. repans of farvily, iigncts, othr mental haakth oriétinnials or lsw enfoscemen olficers, as wel as medical of meskal heakh resonds)

Section IV: NON-COMPLIANCE WITH INVOLUNTARY OUTPATIENT PLACEMENT ORDER

Comphele i section ¥ you are 2 physidan Who | documening romcamplance wil o invoary oupatiem placement oo
This s bo cerfythat | a:m @ physiclan, 25 defined in Florida Slaluies 304, 455(21), F.5. and In Y iclinical judgment, tha parson has fsiled o has refused 1o
comphy with the ireastment croered by ihe court, and the folowing efforts e been madk 10 sofick compliance wiih the reatment plan:

Section V INFORMATION FOR LAW ENFORCEMENT
[ Provide dentitying Infoomanion [T knawd £ MEE0ED by lnw eiocement o T ihe parson 50 helshe iy be Jalen i cusiocy for examiation:
Age: O vale [remak  Recelehmty:

Other details (such as height, weight hai color, ciothing wom when last seen, whers last seer]: |

¥ relervanl, infanmation such = scoass 1 weapon, rcan! vioknce of pending criminal changes: W
This T mas) b anEncaed wilh I pevsan 1o e REE T TR Iy 1 SE4EIAnet ¥l T cinical recon Copes may bo resainga by Lz iy i |
| professienal and by i |aw enforcemsn Agency iraasooring (g persen to Ve receiing Eaciisy. S|

Section V] SIGNATURE

Sigrsiure of Professional: 4 Dale Signed

Typed o Printad Name of Professionsl:
i

i fddness ::!F‘rdus;n.-m.-
By Auardy of 5. 394 {5518, 394 A0 HENAI5, 399 4050, Fionoe Simies
CF-MH 30520, Sept 05 [obsoletes previous ediions)  (Mandalery Form) BAKER ACT

"

Angust 2015

Farm ¥ PE D68




Who is authorized to perform the involuntary
examination?

In a hospital setting (whether ER or inpatient), the Baker Act allows any
physician to perform the involuntary examination to determine whether
the criteria for involuntary services are met.

Sources: Section 394.463(2)(f), Fla. Stat.;
Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide
(Appendix H-5, H-6).
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When must the initial examination be performed?

According to the Baker Act, the initial examination shall be performed
“without unnecessary delay” to determine if the criteria for involuntary
services are met.

Sources: Section 394.463(2)(f), Fla. Stat.
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What are the requirements of the involuntary
examination?

1) A thorough review of any observations of the person’s recent behavior;

2) A review of mandatory form CF-MH 3052b, “Certificate of Professional
Initiating Involuntary Examination;”

3) A brief psychiatric history; and

4) A face-to-face examination of the person in a timely manner to
determine if the person meets criteria for release.

Sources: Rule 65E-5.2801, Fla. Admin. Code
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Once a Baker Act involuntary examination is initiated, all components of
the initial mandatory examination must be completed.

It may not be “rescinded,” “lifted,” “abrogated,” or “overturned” unless all
components of the examination are completed and documented.

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-6).
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If the physician conducting the initial mandatory involuntary examination
determines that the person does not meet the criteria for involuntary
inpatient services, the person can be released directly from the hospital.

44



Elopement from the Hospital

If a patient elopes from the hospital after the involuntary examination has
been initiated, then a law enforcement officer should return to the
patient to the ED for appropriate transfer under EMTALA.

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide (Appendix H-9).
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What happens once the criteria for Baker Act
psychiatric inpatient services is satisfied?
It depends upon the medical stability of the patient and whether the

patient has a medical condition that cannot be treated at the receiving
facility.
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Scenario #1: Patient is medically unstable or has a medical
condition that cannot be treated at the receiving facility

Under this scenario, the patient’s medical condition precludes a transfer to a receiving facility,
so the hospital must provide psychiatric inpatient services. This requires the following:

1)
2)
3)
4)

5)

a referral to the psychiatrist must be made;
the patient must be kept in the hospital and isolated from other patients;
the patient must have a sitter to prevent him/her from leaving the room;

the patient must be provided a gown and paper slippers if he/she is wearing street
clothing;

family members may not have any direct contact or communication with the patient.

The hospital is responsible for ensuring the physical safety of patients who have been Baker
Acted under this scenario.
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Scenario #1: Patient is medically unstable or has a
medical condition that cannot be treated at the
receiving facility

The psychiatrist will determine how long the person needs to be Baker Acted
and whether the person continues to meet the criteria for involuntary services.

Once Baker Acted, the patient may not be held involuntarily for more than 72
hours. Once the 72-hour time period is up, the patient should be re-examined
to determine if the patient still meets criteria for involuntary services.

Once it is determined that the person no longer meets the criteria for
involuntary services, the psychiatrist will complete the “Hospital Determination
that Person does not meet Involuntary Placement Criteria” form.
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» Hospital Determination That
Parson Does Not Meet Involuntary Placement Criteria

- person for whom as

[ have péraonally examined -
. valuntary examination has been imitiated pursuant 1o 394463 who was brought to
Hospital {not designated as a Baker Act recciving Facility) for evaluation or treatment Of an EMETRENGY ME0ICA] CONGEsan,

[l have conducted the initial mandatory involuntary examination, incleding documenting observations of the person’s recent
behavior, reviewing the form initisting this examination and the transportation form, conducting a brief psychiatric history, and
conducting # face-io-face examination of the person,

» Check at least one box from r':nr.h of the tweo categories below:

I have delermined that he/she does NOT mest the criteria for involuntary inpatient placement pursuant to 394,467 based upoin

one or more of the follawing reasons:

[ Does not suffer from s mental {liness, as defined in 5. 394.455(18)

‘ ) Haa not refused placement oris able to determine for himeedf or Herself that placement is mecasany

" Is mot likely to suffer from negiect posing & real end present threat of substantial harm nor iy there substantial likelibood that in the
niear fusture hefshe will inflict serious bodily harm on self or athers as evidenced by recent behavior causing, anermnpling, or
threstening such herm.

® [ There are available lezs restrictive treatment altermatives offering an opportunity for improverent of bisfher condition

AND
1 have determined that he/she docs NOT meet the eriteria for involuntary outpatiént placement pursuant to354.4655 based
W) upon ome or more of the following roasans:
[0 Person is under age 18;
L E. Dioes net suffer from 2 menta] iliness, 2 defined in 5. 394,455(18)
Persen is likely to survive safely inthe community witheut supervision, based on my clinical determination;

.d Pergon has no history of Incking eomplinnce with treatment for & mental 1llness .

% Person les not within the preceding 36 months been involuntasily admitted to a Baker Act receiving or treatment facility, ar
received mental health servicss in a forenac corrsctbonal facility ar engaged in one or more acls of serious violent behavior
towand self or other, or attempts at seriows bodily hann io selfothers;

[[] Person has not been found to be unlikely to volunizrily participats in recommended meatment 2nd has not sither refused voluntaiy
placernent or been fmnd to be unahble to determine whesher placement is necessary; .

[} Person fmesn’t been found, based on hisher treatment histary snd current behavior, to need involuntary outpatient plecement to
prevent a felapee o detzriomtion that would be likely to result in serious bodily harm texéself or others, or 2 subgtantal barm to
his'her well-being, .

[J There has been no finding that it is Waly the person will benefit from involumary cutpatiest plecement; or

[ Thers are less restrictive treatment alternatives svailable thet offer an opporinity for improvement of hisfher condition

This examination was conductad at _-_ s_m arn.
Dabe

Time of Examinniion

As a physician or censed clinical psychologist and recognized by this hl::-a'pilal a8 eligible to perform the inveluntary
examination, | have: - ] Offered voluntary piecement of this person. OR [) Approved the direct release of thig perscn

from the hospital,

L3 person is released from a hospital after being evaluated or treated for an eme rgency medical co nditl-[;n._ this
mpleted form or its aquivalent must be completed and retzined In the person’s cifnical record and a Notice of
Helease ar Discharge (CF-MH 3038 or equivalent) must be given or sent to the persaon, the person's guardiam, to

any person who execuled a Certificate, and te any Court which ordered the persen’s examination.

W9 See s 304.455(2), (18). (21), 394, 463(2001), (g}, (), 394 467, Florida Staiutes
CF-MH 3101, Feb 05 (obsoletes previous editions) {Recommended Form)

BAKER ACT

l
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Scenario #2: Patient is medically stable and does not
have any medical condition that precludes his transfer
to the receiving facility

Under this scenario, the Baker Act requires the hospital to transfer the patient to a Baker Act
receiving facility within twelve (12) hours.

Transfers from a hospital to a receiving facility must be done in accordance with EMTALA
(which is explained later).

The sending hospital must arrange safe and appropriate transportation of the person to the
receiving facility.

Law enforcement is not responsible for transferring a person from a hospital to the receiving
facility.

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference Guide
(Appendix H-6, H-7, H-8); (Florida Department of Children and

Families: Baker Act On-Line Training — Emergency Medical Conditions and the Baker Act).
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http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml
http://www.dcf.state.fl.us/programs/samh/mentalhealth/training/medical.shtml

Baker Act Receiving Facilities (as of June 17, 2016)

Name Address Phone Number Distance from BRRH

South County Mental Health 16158 S. Military Trail, Bldg. A, Delray 561-737-8400 7.5 miles

Center Beach, FL 33484

Delray Medical Center 5352 Linton Boulevard, Delray Beach, FL 561-495-3100 7.5 miles
33484

Broward Health Imperial 6401 N. Federal Highway, Ft. Lauderdale, 954-776-8500 13.9 miles

Point FL 33308

Atlantic Shores Hospital 4545 N. Federal Highway, Ft. Lauderdale, 954-771-2711 14.6 miles
FL 33308

Henderson Behavioral 2677 NW 19t Street, Fort Lauderdale, FL 954-739-8066 17.1 miles

Health, Inc. 33311

Florida Medical Center 5000 W. Oakland Park Boulevard, 954-735-6000 18.7 miles
Lauderdale Lakes, FL 33313

University Hospital and 7425 N. University Drive, Tamarac, FL 954-724-6502 19.4 miles

Medical Center 33321

JFK Medical Center 5301 S. Congress Avenue, Atlantis, FL 561-965-7300 20.1 miles
33462

Broward Health Medical 1600 S. Andrews Avenue, Ft. Lauderdale, 954-355-5610 21.1 miles

Center FL 33316

JFK Medical Center North 2201 45t Street, West Palm Beach, FL 561-842-6141 30.9 miles

Campus 33407

The Jerome Golden Center 1041 45th Street, West Palm Beach, FL 561-383-8000 32 miles
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Responsibilities of the receiving facility

It is the receiving facility’s responsibility to accept transfer of the patient when
it has the capacity and appropriate medical treatment available.

If one receiving facility refuses to accept the patient transfer, then another
receiving facility should be contacted.

There is no requirement that the patient be transferred to the nearest receiving

facility. If the nearest facility does not have capacity (beds) or capability
(psychiatric unit), then the patient should be transferred to the next closest

facility.

Sources: Mental Health Program Office & Department of Mental Health Law and Policy (2014). 2014 Baker Act Handbook and User Reference
Guide (Appendix H-6, H-7).
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TIME-SENSITIVE ACTIVITIES REGARDING TRANSFERS TO
A RECEIVING FACILITY UNDER THE BAKER ACT

Within two (2) hours of the determination
that a medically stable patient needs
involuntary psychiatric services:

1)

2)

The receiving facility must be notified of
the requested transfer; and

The receiving facility must be notified
that the mandatory initial examination
has not been performed.

Within twelve (12) hours of the
determination that a medically stable
patient needs involuntary psychiatric
services:

The patient must be transferred to a
receiving facility.

If it appears that transfer will not be
accomplished within the 12 hour period,
then the DCF/Mental Health staff should be
notified (813-279-1923).

It is important to document each
communication with a receiving facility.
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HOSPITAL TRANSFERS

When patients need medical services that are not available at the
hospital, a hospital transfer is necessary.
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What is EMTALA?

EMTALA is an acronym for The Emergency Medical Treatment and Labor
Act, which is also known as the federal “anti-dumping” statute.

EMTALA requires hospitals to perform a screening examination of all
patients who come to emergency rooms regardless of their ability to pay.
If patients are found to have an emergency medical condition, they must
be stabilized before discharge or transfer.

EMTALA is codified in section 395.1041 of the Florida Statutes.
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Definition of “Emergency Medical Condition”

An emergency medical condition is defined as:

a medical condition manifesting itself by acute symptoms of sufficient
severity, which may include severe pain, such that the absence of
immediate medical attention could reasonably be expected to result in
any of the following:

1. serious jeopardy to patient health, including a pregnant woman or
fetus.

2. serious impairment to bodily functions.
3. serious dysfunction of any bodily organ or part.

Sources: Section 395.002(8)(a), Fla. Stat.
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When is pregnancy an emergency medical condition?

With respect to a pregnant woman, it is an emergency medical condition
if:

1. there is inadequate time to effect safe transfer to another hospital
prior to delivery;

2. a transfer may pose a threat to the health and safety of the patient or
fetus; or

3. there is evidence of the onset and persistence of uterine contractions
or rupture of the membranes.

Sources: Section 395.002(8)(b), Fla. Stat.
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What does “emergency services and care” mean under
EMTALA?

Emergency services and care are defined as:

Medical screening, examination, and evaluation by a physician, or, to the
extent permitted by applicable law, by other appropriate personnel under
the supervision of a physician, to determine if an emergency medical
condition exists and, if it does, the care, treatment, or surgery by a
physician necessary to relieve or eliminate the emergency medical
condition, within the service capability of the facility.

Sources: Section 395.002(9), Fla. Stat.
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What is a medically necessary transfer?

“Medically necessary transfer” means a transfer made necessary because
the patient is in immediate need of treatment for an emergency medical

condition for which the facility lacks service capability or is at service
capacity.

Sources: Section 395.002(20), Fla. Stat.
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MEDICALLY NECESSARY INTER-HOSPITAL TRANSFERS
BETWEEN EMERGENCY DEPARTMENTS

These types of transfers are arranged between the emergency room

physician of the transferring hospital and the emergency room physician
of the receiving hospital.

In order to complete the transfer, there must be an willing E.R. physician
and willing hospital to accept the patient.

Sources: Section 395.1041(3)(a), Fla. Stat.
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MEDICALLY NECESSARY INTER-HOSPITAL TRANSFERS
BETWEEN EMERGENCY DEPARTMENTS

All medically necessary transfers shall be made to the geographically closest
hospital with the service capability, unless another prior arrangement is in
place or the geographically closest hospital is at service capacity.

When the condition of a medically necessary transferred patient improves so
that the service capability of the receiving hospital is no longer required, the
receiving hospital may transfer the patient back to the transferring hospital and
the transferring hospital shall receive the patient within its service capability.

Sources: Section 395.1041 (3)(e), Fla. Stat.
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INTER-HOSPITAL TRANSFERS OF ADMITTED PATIENTS

A patient may be transferred to another hospital which has the requisite
service capability or is not at service capacity if:

1. The patient, or a person who is legally responsible for the patient and acting
on the patient’s behalf, after being informed of the hospital’s obligation under
this section and of the risk of transfer, requests that the transfer be effected; or

2. A physician has signed a certification that, based upon the reasonable risks
and benefits to the patient, and based upon the information available at the
time of transfer, the medical benefits reasonably expected from the provision
of appropriate medical treatment at another hospital outweigh the increased
risks to the individual’s medical condition from effecting the transfer.

Sources: Section 395.1041 (3)(c), Fla. Stat. 62



“Stabilized” means, with respect to an emergency medical condition, that
no material deterioration of the condition is likely, within reasonable
medical probability, to result from the transfer of the patient from a
hospital.

Sources: Section 395.002(29), Fla. Stat.
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A transfer of an admitted patient requires:

1)
2)

3)

A wi
A wi

A wi

ing specialist who has agreed to treat the patient;
ing physician who has agreed to admit the patient; and
ing hospital that has the capacity to admit the patient.
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TRANSFER OUT RECORD
{Check one of the following)
I MEDICAL CONDITION: Diagnosis -

| [J Ne Emergency Medical Condition Idencifled; This patient has been examined and an EMC has not been identified

Patlent Stable - The patient has been examined, an EMC has been identified and stabilized such that, within reasonable clinical
confidence, no material deterioration of this patient's condition is kely to result from or eccur during transfer.
—tj Fatient Unstable - The patient has been examined, an EMC has been identified and patient is not stable, bt the trinsfer is medically
indicated and in the best interest of the patient.

I REASON FOR TRANSFER: [PhMedically Indicated [] Petient Requested [ Othe:

[ on-can physician refused or failed to respond within a reasonable period of tme
Physician Mame;__ Address:

1. RISK AND BENEFIT FOR TRANSFER:
Medical Benefits: Medical Risks:

[ Deierioration of condition i route

[ Warsening of condition or death if you stay here.
There is always risk of tmific delay/secident ressulting in condition deteriortion.

O] Obtain Level of care’ service MA ut this faciliny Service
Service .
] Benefits ourasigh risks of transfer
1¥, Mode/SupportTreatment Duerusﬁr as Determined by Physleian — (Complete Applicable Items):
Mode of transportation for transfer: ] BLS [ ALS [ Helicopter [] Neonatal Unit [] Private Car [ Other ____

Agency: MamerTitle sccompany hospital employee:
Support/Treatment during transfer: [ ] Cardisc Monitor [] Oxygen-{Liters): [ Pulse Oximeter [V Pymp
IV Fheid; Rate: ] Restraints — Type: O Other __ Fgone

Radio on-line medical direction control (if necessary): [ ] Transfer Hospital [] Destingtion Hospital [ ] Other

V.  Recelving Facility and Individual: The receiving facility has the capability for the treatment of this patient (including adequate
equipment and medical persennel) and has agreed to accept the transfer and provide appropriate medical treatment.

Receiving Facility ¢ Person accepting transfer: ~ ) Time:

peertine: I 1Y P

EN/Cualified Medical Personnel Date/Time

Receiving Physician:

Transferming Physician Signature:
Per Dr. ) by

V1. AECO:;:'?JNG DOCUMENTATION - sent vin: [ ] Patient/Responsible Party [] Fax mﬁanﬁpud.:r
py of Pertinent Medical Record [] Lab/EK.GrX-Ray [ Copy of Transfer Form [ Court Order
[ Advenced Directive [J Other
Report given (Person/Tite):

Time of Transfer- j_&i@ Murse Signakure: Unit: 1
Vital Signa/Assesement Just Prigr t0 Transter: T Pulse R BPF _ Time Pain __

BMH equipment used during transfer: Type: . Number:

NURSING

¥II. PATIENT CONSENT TO “MEDICALLY INDICATED” OR “PATIENT REQUEST" TRANSFER:

11 hereby CONSENT TO TRANSFER to another facility, [ understend that it is the opinion of the physician responsible for
my care that the benefits of transfer cutweigh the risks of transfer. 1 have been informed of the risks and benefits upon which
this transfer iz being made,

11 hereby REQUEST TRANSFER to 1 understand and have considered
the hospital’s responsibilities, the risks and benefits of transfer, and the physician's recommendation, 1 make this request upon

my own sugpestion and not that of ii ﬁlﬂ, phy imylimmmd with the hospital.

The reason I request transfer is:
[ Respensible Person Relationship

Witness

White: Medical Record; Yellow: Receiving Facility, Pink: QI
Form # 19821 July 2004
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It is necessary to document communications with the
receiving specialist/admitting physician and receiving
hospital.
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Initiating a transfer requires a physician’s order, not a
progress note
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PHYSICIAN ORDERS
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ADVANCE DIRECTIVES, WITHDRAWAL OF LIFE
SUPPORT, DO NOT RESUSCITATE ORDERS, AND
SURROGATE/GUARDIANSHIP
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Chapter 765 of the Florida Statutes: The Health Care
Advance Directives Act

The Health Care Advance Directives Act applies to healthcare decisions

that involve the withholding or withdrawing of life-prolonging
procedures.

An “advance directive” is a set of instructions from the patient regarding
healthcare decisions.

Sources: Section 765.101, Fla. Stat.
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What is a living will?

A living will is a document containing specific instructions regarding a
person’s wishes with respect to life-prolonging procedures.

Sources: Section 765.101, Fla. Stat.
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What are “life-prolonging procedures?”

“Life-prolonging procedures” (LPPs) include any medical procedure,
treatment, or intervention, including artificially provided sustenance and
hydration, which sustains, restores, or supplants a spontaneous vital
function. The term does not include the administration of medication or
performance of medical procedure, when such medication or procedure
is deemed necessary to provide comfort care or to alleviate pain.

Sources: Section 765.101, Fla. Stat.
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Under what medical circumstances can life-support be
withdrawn?

Life support may only be withdrawn if the patient:
1) has a terminal condition;
2) has an end-stage condition;

3) is in a persistent vegetative state;

4) has a medical condition or limitation referred to in an advance
directive exists.

Sources: Section 765.304, Fla. Stat.
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“Terminal condition” means a condition caused by injury, disease, or illness from which there
is no reasonable medical probability of recovery and which, without treatment, can be
expected to cause death.

“End-stage condition” means an irreversible condition that is caused by injury, disease, or
illness which has resulted in progressively severe and permanent deterioration, and which, to
a reasonable degree of medical probability, treatment of the condition would be ineffective.

“Persistent vegetative state” means a permanent and irreversible condition of
unconsciousness in which there is:

(a) The absence of voluntary action or cognitive behavior of any kind.
(b) An inability to communicate or interact purposefully with the environment.

Sources: Section 765.101, Fla. Stat.
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Two physicians must examine the patient separately to
determine whether medical circumstances exist to
permit the withdrawal of life support

Before life-prolonging procedures may be withheld or withdrawn, the patient’s
primary physician and at least one other consulting physician must separately
examine the patient and determine that:

a) the patient has a terminal or end-stage condition or is in a persistent vegetative
state; and

b) the patient has no reasonable probability of recovering capacity.

The findings of each such examination must be documented in the patient’s medical
record and signed by each examining physician.

Sources: Section 765.306, Fla. Stat.
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What is a Designation of a Healthcare
Surrogate?

“Surrogate” means any competent adult expressly designated by a
patient to make health care decisions and to receive health information.

A Designation of a Healthcare Surrogate is a legal document that allows a
patient to choose another person to make their healthcare decisions if
the patient is incompetent or unable to communicate.

Sources: Section 765.101, Fla. Stat.
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Capacity of the patient

A principal is presumed to be capable of making health care decisions for
herself or himself unless she or he is determined to be incapacitated.
While a principal has decisionmaking capacity, the principal's wishes are
controlling. Each physician or health care provider must clearly
communicate to a principal with decisionmaking capacity the treatment
plan and any change to the treatment plan prior to implementation of
the plan or the change to the plan. Incapacity may not be inferred from
the person's voluntary or involuntary hospitalization for mental illness or
from her or his intellectual disability.

Sources: Section 765.204, Fla. Stat.
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When does the surrogate have authority to make
healthcare decisions?
The surrogate's authority commences either upon a determination that

the patient lacks capacity or upon the patient’s request that the surrogate
make medical decisions for the patient.

Sources: Section 765.204(3), Fla. Stat.
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The Proxy

A proxy makes decisions for incapacitated patients who do not have a
healthcare surrogate.

There is a statute that determines (in descending order) who may serve
as a proxy.

Sources: Sections 765.101(19) and 765.401, Fla. Stat.

83



Who may serve as a proxy?

1) The judicially appointed guardian;
2) The patient’s spouse;

3) An adult child of the patient, or if the patient has more than one adult child, a majority of the adult children
who are reasonably available for consultation;

4) A parent of the patient;

5) The adult sibling of the patient or, if the patient has more than one sibling, a majority of the adult siblings who
are reasonably available for consultation;

6) An adult relative of the patient; or
7) A close friend of the patient.

8) A licensed clinical social worker licensed who is not employed by the hospital and who is appointed by the
Ethics Committee.

Decisions to withhold or withdraw life-prolonging procedures will be reviewed by the hospital’s Ethics Committee.
Documentation of efforts to locate proxies from prior classes must be recorded in the patient record.

Sources: Section 765.401, Fla. Stat.
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A proxy’s decision to withhold or withdraw life-prolonging procedures
must be supported by clear and convincing evidence that the decision
would have been the one the patient would have chosen had the patient
been competent or, if there is no indication of what the patient would
have chosen, that the decision is in the patient’s best interest.

Sources: Section 765.401, Fla. Stat.
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Decisions concerning withdrawal or withholding of life support from an
individual are made by the patient in consultation with the physician,
designated surrogate or proxy, and family members.

86



BOCA RATON REGIONAL HOSPITAL POLICY #: 00000520

FUNCTION: Rights &
Responsibilities

ADMINISTRATIVE POLICY MANUAL

POLICY TITLE: Implementing Advanced Directives

Director, Clinical Dillon, Kim 11/9/2015
Director Cartage, Jill 11/9/2015
Chief Nursing Officer Durbin, Melissa 11/10/2015
Chief Medical Officer | Posternack, Charles | 11/10/2015
POLICY OWNER: Dillon, Kim - Director, Clinical
EFFECTIVE DATE: 11/6/2015 LAST REVIEW DATE:
LAST REVISED DATE: 11/6/2015 NEXT REVIEW DATE: 11/6/2016
RESPONSIBLE PARTY: Risk Management Director

REFERENCES/SOURCE DOCUMENT: 42 U.5.C. §1395cc(f); 42 U.S.C. § 14406; F.S5.
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PURPOSE:

To provide guidehnes for implementing patients” advance directives i accordance with the

the capacity to make decisions, but has execuied an advance directive; and to provide guidelines
for healthcare decision- making when the patient lacks the capacity (o make decisions and has not

executed an advance directive.

SCOPE:

This policy applies to Boca Raton Regional Hospital and its outpatient locations

POLICY:

Boca Raton Regional Hospital {(BRRH) strives, in accordance with statutory law, to comply with
the wishes expressed by a patient in an advance directive, if the patient 1s not able to participate
in healthcare decision making. In situations where the patient has not executed an advance
directive {or designated a surrogate decision maker), every efTort is made to provide a decision-

making mechanism in accordance with Florida laws governing the appointment of a proxy.
DEFINITIONS:

Advance Directive: A witnessed written document or oral statement in which instructions are

given by an individual or in which an individual’s desires are expressed concerning any aspect of’

the individual’s health care or health information

Examples of advance directives include, but are not limited to: Living Will; Designation of a
Healthcare Surrogate; the BRRH Advance Directive-Living Will; an Anatomical Gifi.
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Close Personal Friend: Any person 18 years of age or older who has exhibited special care and
concern for the patient, and who presents an affidavit to the healtheare facility or to the attending
or treating physician stating that he or she is a friend of the patient; is willing and able to become
involved in the patient’s healthcare; and has maintained such regular contact with the patient so
as to be familiar with the patient’s activities, health, and religious or moral beliefs,

End-stage Condition: An irreversible condition that is caused by injury, disease, or illness which
has resulted i progressively severe and permanent deterioration, and for which, to a reasonable
degree of medical probability, treatment of the condinion would be ineffective.

Healtheare Decision:

» informed consent, refusal of consent, or withdrawal of consent to any and all health care,
ineluding life-prolonging procedures, and mental health treatment, unless otherwise stated
in the advance directive

«  The decision to apply for private, public, government, or veteran’s benefits to defray the
cost of healtheare.

»  The right of access to all records of the individual reasonably necessary for a healthcare
surrogate to make decisions involving health care and to apply for benefits on behalf of the
individual,

» The decision to make an anatomical gift pursuant to the Florida Statutes.

Healtheare Proxy: A competent adult who has not been expressly designated to make healthcare
decisions for a particular incapacitated individual, but who is anthorized in accordance with the
Florida Statutes to make healthcare decisions for such individual,

Healtheare Surrogate: Any competent adult expressly designated by an individual to make
health care decisions and receive health information. The individual may indicate in the advance
directive whether the authority of the surrogate to make health care decisions or to receive health
information is exercisable immediately without the necessity for a determination of incapacity or
only upon the individual’s incapacity,

Incapacity or Incompetent: The patient is physically or mentally unable to communicate a
willful and knowing healthcare decision. For the purposes of making an anatomical gifi, the term
also includes a patient who is deceased.

Life Prolonging Procedures: Any medical procedure, treatment, or intervention, including
artificially provided sustenance and hydration, which sustains, restores, or supplants a
spontangous vital function. The term does not include the administration of medication or
performance of medical procedure, when such medication or procedure is deemed necessary to
provide comfort care or to alleviate pain.

Persistent Vegetative State: A permanent and irreversible condition of unconsciousness in
which there is:

a. The absence of voluntary action or cognitive behavior of any kind.
b. An inability to communicate or interact purposefully with the environment.

Terminal Condition: A condition caused by injury, disease, or illness from which there is no
reasonable medical probability of recovery and which, without treatment, can be expected to
cause death.




PROCEDURE:

Evaluate the Patient’s Capacity:

If the patient’s capacity to make healthcare decisions for him/herself or provide informed consent
is in question, the attending physician evaluates the patient’s capacity and enters that evaluation
in the patient’s medical record, If, based on his or her evaluation of the patient’s capacity, the
attending physician determines that the patient lacks capacity to make health care decisions, or
has a question as to whether the patient lacks capacity, a second physician evaluates the patient. If
the second physician agrees that the patient lacks capacity to make health care decisions, then
both physicians document their evaluation in the patient’s medical record and the medical record
is signed by each examining physician, If an attending physician determines that the patient lacks
capacity, the patient’s primary care physician shall be notified of the determination. If a
healthcare surrogate has been designated, he/she should be notified in writing that his'her
authority under the advance directive has been activated. Refer o one of the following sections
according 1o the circumstances:

A- Patient Has an Advance Directive with an Appointed Surrogate

B. Patient Has an Advance Directive with Mo Appeinted Surrogate

C. Patieni Does Noi Have an Advance Directive, Nor an Appoinied Surrogate

D, Patient Does Not Have an Advance Directive and Has No One 1o Serve as Surrogate or Proxy

A. Patient Has an Advance Directive With an Appointed Surrogate:

1. Physicians document patient lacks capacity to make health care decisions for him/her self,

2. Review the patient’s advance directive with surrogate appointment, and confirm that it
contains the signatures of the patient, and two witnesses, neither of whom is the individual
designated as the healthcare surrogate, and at least one of whom is not the spouse or a
blood relative of the patient.

. Assure that a copy of the advance directive with surrogate appointment is filed in the
medical record.

. Inform the surrogate in writing of the patient’s lack of capacity to make medical decisions
and the need for him or her to serve as the patient’s surrogate,

. Document in the Progress Notes of the medical record that in accordance with the patient’s
advance directive, his/her appointed surrogate has been notified and has accepted
appointment.

. Should the appointed surrogate refuse or resign as surrogate for the patient:

document the refusal in the Progress Notes,

if the patient appointed an alternate, follow the process outlined above, to notify the
alternate of his or her appointment as healtheare surrogate by the patient.

if no alternate surrogate was appointed, follow the directions in Section B

The surrogate makes healthcare decisions in accordance with the patient’s advance directive, or
which he or she believes the patient would have made under the circumstances if the patient were
capable of making such decisions. If there is no indication of what the patient would have chosen
(either in the advance directive or otherwise), the surrogate may consider the patient’shest interest
in deciding that proposed treatments are not to be withheld or that treatments currently in effect are
o be withdrawn.



B.Patient Has an Advance Directive With No Appointed Surrogate:

1. Physicians document patient lacks capacity to make health care decisions for him/herself,

2. Review the advance directive and confirm it has been signed by the patient and two
wilnesses, at least one of whom is not the spouse or a blood relative of the patient.

3. Assure a copy of the advance directive is filed in the legal section of the medical record.

4. A healthcare proxy may be designated and may be any one of the following individuals, in
the following order of priority:

1. The judicially appointed guardian of the patient authonze to consent to medical
treatment, if such guardian has been previously appointed.

2. The patient’s spouse.

The adult child of the patient or a majority of the patient’s adult children reasonably

available for consultation,

The parents of the patient.

The adult siblings of the patient or a majority of the patient’s adult siblings.

The nearest living relative of the patient,

Close personal friend of the patient,

A clinical social worker licensed pursuant to Florida chapter 491, or who is a graduate

of a court-approved guardianship program. Such a proxy must be selected by the

hospital’s Bioethics Committee and must not be employed by the hospital.

ol

S

. Inform the proxy of the patient’s incapacity and the need for him/her to serve as the
patient’s proxy.

. Document in the Progress Notes of the medical record that a proxy has accepted
appointment as the patient’s proxy and document the proxy’s name and relationship to
patient.

. Should the person refuse to serve as proxy, document the refusal and continue down the
priority list, following the same directions for documentation and provision of notice to the
Proxy.

. The proxy follows the advance directive and/or wishes of the patient. If the advance
directive does not address the particular healthcare decision, or the proxy is otherwise
unaware of the patient’s wishes, then the decision-making process proceeds under Section
C, below.

C.Patient Does Not Have an Advance Directive, Nor an Appointed Surrogate:

1. Use the same process as Section B for appointment of a proxy.

2. Any healthcare decision made under this part must be based on the proxy’s mformed
consent and on the decision the proxy reasonably believes the patient would have made
under the circumstances, If there is no indication of what the patient would have chosen,
the proxy may consider the patient’s best interest in making health care decisions.

. Ifthe decisions required include withholding or withdrawing life-prolonging procedures,
the proxy’s decision must be supported by clear and convincing evidence that the decision
would have been the one the patient would have chosen had the patient had the capacity to
make his or her own health care decisions, or, if there was no indication of what the patient
would have chosen, that the decision is in the patient’s best interest, Before the proxy
exercises any of the foregoing rights, the proxy must be satisfied that the patient has no
reasonable medical probability of recovering capacity so that the right to make decisions
could be exercised by the patient, and the patient must have a terminal condition, end-stage




condition, or be in a persistent vegetative state,

4, In the event the patient is in a persistent vegetative state and has a judicially appointed
guardian with authority to consent to medical treatment, life-prolonging procedures may
only be withheld or withdrawn in accordance with the requirements set forth in Section D
below.

D.Patient Does Not Have an Advance Directive and Has NO ONE to Serve as Surrogate or Proxy:

1. Coniact Risk Management immediately.

2. For patients in a persistent vegetative state, as determined by the attending physician in aceordance with
currently accepted medical standards, who have no advance directive and for whom there is no evidence
indicating what the person would have wanted under such conditions, and for whom, after a reasonably
diligent inquiry, no family or friends are available or willing to serve as a proxy to make healthcare
decisions for them, life-prelonging procedures may be withheld or withdrawn under the following
conditions:

o The patient has a judicially appointed guardian representing his or her best interest with authority

o consent to medical treatment; and

s The guardian and the person’s attending physician, in consultation with the Hospital's Bicethics
Committes conclude that the condition is permanent and that there is no reasonable medical
probability for recovery and that withholding or withdrawing life- prolonging procedures is in the
best interest of the patient.

SPECIAL INSTRUCTIONS:

Contact Risk Management if any of the following circumstances occur or if there are any
coneermns:

. If there is no one available to serve as a surrogale Or proxy;

. Ifthe surrogate or proxy decision is not consistent with the expressed wishes of the patient;
. If there is doubt as to the validity or meaning of the advance directive documents;

. If there is lack of agreement between family members and the surrogate or proxy.



Chapter 765 Immunity

No hospital, provider, surrogate, or proxy will be subject to criminal
prosecution or civil liability for honoring a patient’s living will or advance
healthcare directives.

Sources: Section 765.109, Fla. Stat.
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Disputes regarding decisions to withhold or withdraw
life support
If there is a dispute between either the physician and the patient’s family,

the physician and the patient’s surrogate/proxy, or between physicians
regarding the decision to withhold or withdraw life support, there are

different ways to resolve the dispute.
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Dispute over physician’s decision to withhold or
withdraw life support

There is a hospital ethics committee that can resolve the dispute.
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Dispute over physician’s decision to withhold or
withdraw life support

The dispute may be resolved through expedited judicial
intervention through the courts. However, the courts have
discouraged this type of review, so this should only be
considered as a last resort and in cases where there is no living
will or advance directive.

95



In the event that expedited judicial review has been sought, the primary
physician shall not withhold or withdraw life-prolonging procedures
during the pendency of the expedited judicial review.

If a review of a disputed decision is not sought within 7 days following the
primary physician's decision to withhold or withdraw life-prolonging
procedures, the primary physician may proceed in accordance with the
principal's instructions.

Sources: Section 765.304, Fla. Stat.
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Do Not Resuscitate Order (DNRO)
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Physician Practice Standard Regarding Do Not
Resuscitate (DNR) Orders

Resuscitation may be withheld or withdrawn from a patient by a treating physician
licensed pursuant to Chapter 458, F.S., if evidence of an order not to resuscitate by
the patient’s physician is presented to the treating physician. An order not to
resuscitate, to be valid, must be on the form as set forth in Section 401.45, F.S. The
form must be signed by the patient’s physician and by the patient, or, if the patient
is incapacitated, the patient’s health care surrogate, or proxy as provided in
Chapter 765, F.S.; court appointed guardian as provided in Chapter 744, FS.; or
attorney in fact under a durable power of attorney as provided in Chapter 709, F.S.
The court appointed guardian or attorney in fact must have been delegated
authority to make health care decisions on behalf of the patient.

Sources: Rule 64B-9.016, Fla. Admin. Code
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If a competent adult patient expresses his/her decision not to be
resuscitated in the event of cardiac or respiratory arrest, the attending
physician shall document the patient’s refusal of such treatment and

enter a DNR order in the patient’s chart.

The DNR order shall continue throughout the patient’s hospitalization,
even in the event the patient subsequently becomes incapacitated.

99



State of Florida
Mﬁ DO NOT RESUSCITATE ORDER

(plesse uze ink)

Patent’s Full Legal Name, JDeate:
{Print ar Type Name)

PATIENT'S STATEMENT
Bazed upan informed consent, I, the underzigned, heneby direct thet CPR be withheld or withdrawn.
{IF it signed by patient, check applicable boxk

O Surrogats [ Froxy ibath &= defined in Chapter TS5, F5.)
O Courtsppainted guarsian [ Dursble power of sttormey (pursusnt to Chapter 709, FS)

tApplicable Signature) {Print or Type Name)
PHYSICIAN'S STATEMENT

L the i pursuant to Chaptar 458 ar 450, FS., am the physician of the patient ramed
sbove. | hamuyu:mt the withhalding ar withdrawing of esrdiopuimenary resuscitation (srificial ventistian, cariec

endaf and defibdllation) from the pstient in the event of the patients cardise or
mspcm‘lryanu.

e

[Signature of Physcian) [Date) Nuniber {E i
(Print or Type Marme) {Phyeician’s Medical License Number)

0= Feem 1B04, Faniade Dacamsas 2004

I the z 2 physics Cragter

AEE or 458, Fs.mﬂgnlpmufﬂgmm

above. | hereby direct the withhalding or
(A

cardac Fardar=e FUN Lagal ko (Frirs =r Tooe) Taw)
and defisritation) from
the patient in the svent of the patient’s cardiacar respiraton FATIENT S 5TATEMENT
arrest. Based upcn i 1,the ¥ hemsty
CPR b= or
0f Y check [
— e Surrogats

Egeawnal Pepicien) (Daa Taserwea onaw Emegaost LR prowy (noth as defined in Chagter T8, £5)

‘Courtappointed guardian

Durabl= power of attarney [pursuant to Chapber 709, FS)

(Prisg e Trow Mame SR E MO Ut e

‘hzpilaizia Sgrazum] (PP o Time Rama)

B Faen 2 s sk e B35




& IA Estado de Florida ORDEN DE NO RESUCITAR oz, usa v

L
ERE e

Rombra egel comaiedn dal packente: Facna:
(Esering @ nomibng con ek de Impeanta o dighaid
DECLARACION DEL PACIENTE
Sanne 2 nEes o Lonsentimiants Informan, 0, Sukn SUSETDG, DO Madi B 2 INEsanta oriand DU 0 S M Dranoreions ACP
5l este dncuments no estd firmado poa of padente, marque la caclle perfinente):

D Rosponoabic dal sukto ApOans oo (am Bos, Sogin o2 sofinanan ol Capfuk 763 oc s EStatutes de Florios)
D Tuior designado por el tribenal) Podar de duraciin indciam inada para ines de atanciin médica
foe 2oJando oon @ C2o0tl|c YO o [os Estattos de Faorioe)

(Firma corrasnondiantd) (Ecering & MOMEra oon AN o Imonenta o gt
DECLARACION DEL MEDICO

Yo, Quien SEerine, an médico Ioenciads ok ecueno con @l C2otuin 438 8 430 ok oF Estatutes de Flordz, soy & madico ol eckents

entariamments mencionzda. Por mafio da /2 prasants, ordend que no Se progorcione resacteciin cardoouimoner frentleciin artficel,

eomanesiin tordie, INEIBEcSn enootranul Y SesrERsdn) 2l nesete on easn ot SR S50 Sl 19N BT cand R O AeSEirEtnein

—

WFrrma del mdied {Facna) Wimen b affnico ([Emargancia)

fEsering @l nomibne con letra de imorents o dgiicio] FOSM ARD (wimera de oence medio)

e Estana de Florida ORDEN DE NO RESUCITAR

¥io, Quian Susering, un mdsien Meanciado o BeUea con & Caatuig

458 & 459 s s Estettos de Fioridz, say @l médicn del necianta

ENEEOrMENtE MRnCionEdn. PO ME 08 12 Sresents, oniend cus
. stantn nand T Ty ?

N5 BUEGIEENE Rs R taatn cardinadmanas et aainantfon, | o T Ll Sl

e S050 15 5084 06 SAAATIVAATE WIS NR00, 10, Suilh Rukt S0, S MoEY

naclants @n c2so de gue dste safra un parocardi2en o mesoieiodo. =

LD, NERSG W% SRS On 2004

=

o wxtil frmado por sl pechants, margus bs ceaile partaanbe

[ \ -
TTTiTTT T B B S O B T
B T T ("] WIS e 2 (ST g A 0 ) 0, Sl ke BT ) Dl TES Dk
ENmaz.d: 0 o)
TuTE NS Q0 S e QL Bl
P2l B SurDEA AOMEATIAI00 2070 Tl S O

{EisB0 & 1 ON S 204 W & MRt e e (e PEETY @2kt 20n 0 Captoo T0O o4 0a Ean
Feansa Ml ze)
PRtk 30 R R B e, i s cormaparcleris iExriba alramboe s2n e ca Impmra - Sigfals)
AV Eta Laflorid LOD PA RESISITE saner v ani

F o i M =B e wk ricyrl o] e cezne vkoer Argllh m o s

nan Lage om0 & SEmEn ang Dt
BN &n MaTEk oowa Tane Mom )
DEKLARASYON PASYAN AN
Baze sou kongandman endlima an, arenan, ki sian 2, 2k prazant s2 2 dakiane pou yo pa i CFR o0 awean ditow
{5l pasyen an patshyen imenm, teheke kazye ki apwopriye an]:

Repremntanswan Santa Fusakind (bod da [@n Fdexr] nenChaol T&S, F5)
Gacyen Tribinal la Crwaz! Ressonsabiie Pwocrasyon Direb (deond Cranit 0%, F5)
(Slyzt il Apilcan] ESTT 2n Malsic) nswa Tane Non an)

DEKLARASTON DOKTE AN
A, i SN 2 2, yon cokth sBefye deerl Cranit 338 oowe 439, 5., menen doctll DEsyEn 2n K NomTan S 2. Mwan ST o i Ren
akaliming resisiagyon kadyon! mond fentlasyon 2ifiad), mngrasyon kedyak, endotracyal entibasyon akdeleTason] Dou sasyanan
zoka nasyan 2n iz genyon anbd arbdkl cswe resoinabua.

SiyEt Dodtd an) Daf Il mge Taahbn fizns)

T iEn Mo 2 METERT (e Lis nis Mis gtz Digkta 2]

“on 1EDE De, S ne Daddsm 2004

DEKLARASYON DOKTE AN w
2 Eta Laflosld LOD PA RESISITE
G, W STy 12 2, YN SGKES ST danrk Chaat 458 crws 459, m
mwan dochd pagyan an ki noamen 2o 2. Mwen dre pou yo
N & cllming rasicitaoyon Kadyonimond feantiaceon SUToe, Mzr Lagal Kzrlh payas o G Mafinkd 2ees Taga) o

wononesyon kadyak, endotrakyal entibasyon akdafloriasyon)

DOU DRSYEN 2N SIOKE HESEN 20 12 §EN YON S0izid erbdkd aswe P e

Saze at. e WMnEEes w0tEee T, T, o ayee

e G 2

s rb 5 0 O3 Gk &% A (31 paiyen am pud aiyen limanm, tcheke Hecre
I} i mpwEnre e
Fesazaetas Srandar i
e Desch an) Pl (Dl i) 5 QT NV %l 1T 785, F.5

Gy Tl S

PR A T Pl Wyt 0 2B O TOD,

P (A7 G W s D TAZ ) AT Thert LSl W e, Dol 61

B afi e, S Deces 322 | SShad K Apat: £ ner Mk e Tupa Mo ar

101



DNRO and the incapacitated patient

There will be situations where either an incapacitated patient has a living
will that expresses his/her desire not to be resuscitated in the event of

cardiac or respiratory arrest or a healthcare surrogate/proxy requests a
DNR order.

Before a DNR order may be written, the patient’s attending physician
and one other credentialed physician must evaluate the patient’s
condition and document in the patient’s chart that the patient has or is
In:

1) a terminal condition or a persistent vegetative state or end-stage
condition AND

2) the patient has no reasonable probability of recovering capacity.
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A DNRO may be revoked at any time

A DNRO may be revoked at any time by the patient, if signed by the
patient, or the patient’s health care surrogate, or proxy or court

appointed guardian or person acting pursuant to a durable power of
attorney established pursuant to . Pursuant to

., the revocation may be in writing, by physical destruction,
by failure to present it, or by orally expressing a contrary intent.

Sources: Rule 64J-2.018, Fla. Admin. Code
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The judicially appointed guardian: withdrawal of life
support when there are no family or friends available
or willing to serve as a proxy

If a patient is in a persistent vegetative state, has no advance directives, and has no willing or
available family or friends to serve as a proxy, life support may be withheld or withdrawn if:

(1) the person has a judicially appointed guardian representing his or her best interest with
authority to consent to medical treatment; and

(2) the guardian and the person’s primary physician, in consultation with the medical ethics
committee of the facility where the patient is located, conclude that the condition is
permanent and that there is no reasonable medical probability for recovery and that
withholding or withdrawing life-prolonging procedures is in the best interest of the patient.

Section 765.404, Fla. Stat.

104



Expedited Judicial Intervention Concerning Medical
Treatment Procedures

As a last resort, expedited judicial intervention may be used to review a
surrogate's decision concerning medical treatment procedures.

Sources: Section 765.105, Fla. Stat.
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Court review of surrogate’s decision

The patient’s family, the health care facility, or the primary physician, or any other interested person who may
reasonably be expected to be directly affected by the surrogate or proxy’s decision concerning any health care
decision may seek expedited judicial intervention pursuant to , if that
person believes:

(a) The surrogate or proxy’s decision is not in accord with the patient’s known desires or this chapter;

(b) The advance directive is ambiguous, or the patient has changed his or her mind after execution of the advance
directive;

(c) The surrogate or proxy was improperly designated or appointed, or the designation of the surrogate is no
longer effective or has been revoked;

(d) The surrogate or proxy has failed to discharge duties, or incapacity or illness renders the surrogate or proxy
incapable of discharging duties;

(e) The surrogate or proxy has abused his or her powers; or

(f) The patient has sufficient capacity to make his or her own health care decisions.

Sources: Section 765.105, Fla. Stat. 106
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Petititon for Expedited Judicial Review

The petition for expedited judicial review of a surrogate’s decision must state:

[=]

[=]
[=]
[=]

Name and address of petitioner;
Name and location of the patient;
Relationship of petitioner to the patient;

Names, relationship to the patient and addresses (if known) of: (a) the patient’s spouse
and adult children; (b) the parents if the patient is a minor; (c) if none of the above, the
patient’s next of kin; (d) the guardian or court-appointed health care decision-maker; (e)
any person designated by the patient in a living will or other document to exercise the
patient’s decisions in case of incapacity of the patient; (f) the administrator of the
patient’s health care facility; (g) the patient’s doctors; and (h) all other persons petitioner
believes may have information concerning the expressed wishes of the patient;

Facts sufficient to establish the need for relief requested (including the principal’s
incapacity if the authority of the Surrogate is contingent on the principal’s incapacity); and

Supporting documentation such as living wills and health care surrogate designations
must be attached to the petition.

Sources: 15 Fla. Prac., Elder Law § 29:18 (2016-2017 ed.) 107



Notice and Hearing

A preliminary hearing on the petition will be held within 72 hours of the
filing of the petition. At that time the court will either (a) rule on the
request for relief or (b) conduct an evidentiary hearing not lather than
four days after the preliminary hearing and then rule.

Unless waived by the court, notice of the petition and preliminary
hearing must be served on all persons so noted in the petition as well as
other persons as the court may direct.

Sources: 15 Fla. Prac., Elder Law § 29:19 (2016-2017 ed.);
15 Fla. Prac., Elder Law § 29:20 (2016-2017 ed.)
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There are several different types of medical malpractice lawsuits.
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